Introduction

Introductory remarks
Usurpations 1 of power in the Roman Empire were quite frequent. R. Suski 2 lists 76 usurpers between 86-468 AD, 24 of which existed beginning from the time of Constantine the Great. The line between usurpation and legitimate reign was indeed smooth. Usurpers often obtained an acknowledgment of their power, only to lose it later. Legitimate emperor Licinius was found to be a tyrant after his defeat in the war with Constantine, who came to power not quite legally, breaking the rules established in Diocletian's Tetrarchy. So finally the usurper became the ruler, replacing the ruler who lost the conflict. The proclamation of a ruler as a tyrant, regardless of its moral connotations, meant that the ruler won his power contrary to existing law 3 . All those usurpations exert their influence not only on political and social life, but also on the legal system. Rome -at that time -was a state of statutory and written law 4 , and therefore abrogation of the legal effects of the past order should be done (at least in principle) by an act of positive law and not by e.g. desuetudo 5 . We should notice that ordering legal relations after the usurpation (Historia Augusta, Orosius, Codex theodosianus) , "Revue Internationale des Droits de l' Antiquités" 1997, 3 e Série, Tome XLIV, p. 103-104 oraz idem, Constantino y la rescissio actorum del tirano-usurpador, "Gerión" 1998, no. 16, p. 307-338. 4 On the problems of losing the binding force of legal acts in Roman law, see M. Zabłocka, u źródeł współczesnego prawodawstwa, [w: ] Z dziejów kultury prawnej. Studia ofiarowane Profesorowi Juliuszowi Bardachowi w dziewięćdziesięciolecie urodzin, Warszawa 2004, p. 76-78. 5 Although it should be noted that the Roman lawyers were not alien to the practice of recognizing that an act loses its binding force because of many years of non-compliance. Such effect -according to I 4,3,12 was achieved with the second section of the Lex Acquilia (see also R. Zimmermann, the Law of Obligations. Roman foundations of the Civilian tradition, Oxford 1996, p. 953-961) . In case of abrogation of the effects of usurpations, however, quick and clear actions were needed.
meant not only a reference to the legal acts issued in the time of usurpation, but also to judicial acts, administrative decisions, etc. The Theodosian Code contains thirteen constitutions relating to six usurpations, which took place in one hundred years . That period covers the reigns of Maxentius, Licinius, Magnentius, Magnus Maximus, Eugene and Heraclian. These constitutions usually do not devote much space neither to the usurpation nor the usurper's activities to which they relate. They often did not mention even the name of the overthrown usurper which was replaced with the term tyrannus. Therefore, it is often difficult to reconstruct these legal actions, against which the constitution was issued. This applies especially to their legislative activity, and to court judgments because of their nature and number. Better known to us are the activities of usurpers in the field of granting offices and dignities or using repressions, since these were reflected in the sources.
It is not possible to analyze the activity of usurpers and the reaction to them made by the legitimate rulers without outlining at least the general circumstances of the rise to power and loss of it by the usurpers, their political purposes, religious beliefs or social origin. And this is due to the fact that usually these circumstances resulted in different treatment given to their legal acts and in the scope of remedial actions taken by the legal emperors. They are also an interpretive indication that allows making at least an attempt to reconstruct the legal actions of the usurpers. For this reason, the analysis of the particular constitutions will be preceded by a brief sketch of the most important events and circumstances surrounding the usurpation and its overthrow, without which the picture emerging from the content of abrogation constitutions would be incomplete.
Sources and literature
Written sources for the late Roman Empire, except those of the imperial constitutions, are especially the works of Christian writers. Because of the role played by Christianity in the future centuries, these works have survived almost intact to this day. Non-Christian texts of many writers of this period were out of luck.
The two most important sources for this period are: Historiae ecclesiastica by Socrates Scholasticus and by Hermias Sozomen. Although they focused on the Church, it was impossible to detach this subject from its political and social context, especially because of the role of emperors in the spread of Christianity and the resolution of doctrinal disputes. Both secular writers are not interested in the details of theological disputes, and therefore they often simply declare (another thing, if true) that they do not understand them. They focus more on the history of the Church as an institution than as a doctrine of faith, and therefore they focus on the history of the decline of the Empire in general.
The third work covering the period of our interest is the Church History by Theodoret Bishop of Cyrrhus (386 or 393-466) . He used slightly different sources than Socrates and Sozomen, and his text also has some shortcomings from the historical and chronological point of view.
A chronicle of St. Jerome (347-420) also provides a lot of data , but that work is only a chronological set of events, moreover, it is quite briefly presented.
With the exception of St. Jerome, all the previously mentioned authors were Christians writing in Greek. The last great pagan historian, writing in Latin (though Greek in origin) was Ammianus Marcellinus (ca. 330 -ca. 395), author of Rerum Gestarum Libri XXXi, that was a continuation of Tacitus, covering the period 96-378 AD. To our times only one book survived covering the years 353-378 AD. That period is not directly associated with any of the usurpations, but may serve as an approximation of events of the era and their backgrounds.
An important source for this period is the work of Zosimos, the pagan Greek writer from the fifth century, which covers the period from the reign of Octavian Augustus up to the capture of Rome by the Goths in 410 AD. According to Zosimos all disasters of Rome had their origin in the renunciation of the old cults. Thus he was critical of the Christian emperors, and his History presents a different point of view from the works of Socrates and Sozomen, although similar in their scope.
The Theodosian Code was never a subject of comprehensive study in Polish 
Legal Terminology of the post-classical era
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Modern history of Roman law calls the period corresponding to the decline of the Empire the post-classical era. Its characteristics are, on the one hand, the centralization of power and the law (which is reflected, among others areas, in the development of cognitio extra ordinem), development of the imperial bureaucracy (and therefore the public law legislation) and the general collapse of the legal culture. That regression, which took place mostly in the West, resulted from the economic crisis, barbarization of the administration and, in a sense, the origin of the emperors themselves, who coming from the provinces and making their careers in the army, did not understand the spirit and finesse of the law of the classical age.
Beginning from the pricipate, the primary source of Roman law was the imperial constitutions 17 . At the turn of the second and third century they became the sole source of law. They did not form a homogeneous category. Using these constitutions, it should be remembered that it included four types of acts, not necessarily of a normative, general and abstract nature 18 (as an act is now defined). The main type (initially the only one) were edicts (edicta), modeled on the edicts of republican officials (praetors). Mandates (mandata) -were the instructions for the imperial officials, which, however, were binding upon their subordinates. Decrees (decreta) and rescripts (rescripta) were in their assumption the individual and specific acts. They owed their general legal force to the power of emperor's authority. Decrees were judgments issued by the emperor, rescripts were the official response of the emperor to legal questions that were sent to him.
With time, however, differences between these types of constitutions have blurred and the Theodosian Code does not distinguish them.
During the post-classical period a clear distinction between ius and lex took place 19 . Until that point, the former had meant either the law in general, or law in the subjective sense. Lex had meant a bill passed by the Assembly. With time, however, the term "ius" was extended to all sources of law, except those derived from the imperial constitutions. At the time ius, called also ius vetus or ius aniquum, covered former leges, plebiscita and senatus consulta as well as legal responses of lawyers with ius respondendi ex auctoritate principis.
The term lex (law) came to signify constitutions of the emperor, but once that word had meant only a law passed by the Assembly. It was because Romans felt that since the emperor received the power by law, his constitutions have the force of law 20 . Situating ius vetus as the contrary to lex was strongly grounded in legal consciousness and is also found in the constitutions analyzed below 21 .
The Theodosian Code
Origins of the Code
Centralization and bureaucratization of the state administration progressing from the third century led to the intensification of imperial legislation with varying degrees of generality and abstraction. Administration of such a vast state (which was Rome) at that time faced considerable difficulties. One of the main problems were difficulties in communication between the capital (or imperial residence) and local officials. Those difficulties meant that the imperial constitutions have been largely known only in Rome, Constantinople and in the vicinity of the imperial residences. They were delivered to the provinces with delay, and sometimes not at all. Lack of any systematization in the scope of the constitutions resulted in legal disorder, which becomes evident at the end of the third century.
The answer to those problems was originally private collections of the imperial constitutions arranged by the officials for their own needs. They were not always complete, because they were based only on the collections and libraries held by their authors. The first collection was the Codex Gregorianus covering the period from the reign of Hadrian to the year 293 AD. Its supplement was the Codex arranged probably by Hermogenianus an official of the imperial chancellery at 295 AD. The fact that after only two years there merged the need to supplement the first Code shows an enormous number of legislative acts of the emperor at that time.
Those collections solved the problem only partially. They were not continued, and besides, did not have an official character. Still in circulation there were constitutions in wording different from those recorded in the Gregorianus and Hermogenianus Code, or those that were not taken into account by the two authors.
An initiative of Emperor Theodosius II, aiming to organize and revise existing legislation, was the breakthrough. It resulted in the publication in 438 AD of a collection of legislative acts known as the Codex theodosianus having effect from 1 January 439 AD
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. Initially it was just an act of Theodosius II and was in force only in the East, but soon it was adopted by Valentinian III in the West 23 . Constitutions issued in the years 438-468 -novellae Posttheodosiane -are traditionally attached to every edition of the Code.
Characteristics of the Code and its role in Roman law
Unlike the previous collections, the Theodosian Code was an official collection. It meant that existing imperial constitutions retained binding force only if they were included to the Code and only in the wording determined by the Code. It covered the constitutions since the year 312 AD. The Gregorian or Hermogenian Codes were still in use for constitutions issued before 295 AD, whereas constitutions issued between 295 and 312 AD were deprived of such a collection (or perhaps it has not survived to our times).
The Code arranged the legislation of the Empire. 
Systematics of the Code and the place of title 14 of book XV
Constitutions contained in the Code were collected in 16 books, each divided into titles. Each title applies to one problem, and contains constitutions covering it. Under one title the constitutions are put chronologically from the earliest to the latest. Codifiers supplied each constitution with a preface, informing the reader who issued it, and to whom it was addressed, and with a footnote, which informs about a place and date of an issue.
The provisions concerning the usurpation were included in the book XV, title 14: De infirmandis his, quae sub tyrannis aut barbaris gesta sunt -"About the cancellation of what was issued during times of tyrants and barbarians". It consists of fourteen constitutions: four of Constantine the Great, one of Constantius II, three of Valentinian, Theodosius and Arcadius, four of Honorius and Arcadius and two of Honorius and Theodosius II. Thirteen of them concern the usurpations, and the last one relates to the invasion of barbarians. According to the official dating, they embrace the period between 324 and 416 AD, but the dating of the first constitutions is doubtful (see below). However, a decomposition of the system created by Diocletian occurred soon. The tetrarchy broke down just after one year, when in 306 AD Constantius died, and the army elected as augustus his son Constantine. In 307 AD the Empire was ruled at the same time by six rulers, whereas Diocletian's system allowed for two augustuses and two caesars ruling simultaneously. Five of them used the title of augustus, and the relationships between them were not ideal. After the Constantine's victory at Mulvian Bridge only three emperors ruled the state: Constantine, Licinius and Maximin Daja. The first two formed an alliance in 313 in Milan, which shortly resulted in the defeat of Maximin. Lack of a common enemy, however, made an alliance groundless. Eventually, war broke out between the two rulers in 314 AD. Socrates believed that the cause of the war was the persecution of Christians by Licinius, which meant a violation of the provisions of the Milan alliance 25 . Constantine defeated Licinius in the battles of Cybale and Campus Ardiensis. On March 1, 317 a ceasefire was signed. Licinius kept the throne, but had to give Constantine Illirycum and kill his ceasar Valens, nominated just before the battles.
The constitutions of
The war broke out again in 321. In 324 Licinius was defeated on land and sea and besieged in Nicomedia. Then he capitulated and gave up the imperial dignity. Constantine assured his safety and sent him into exile to Thessalonica. Shortly after that he was executed, which was justified by Constantine's propaganda about a conspiracy organized by the overthrown augustus 26 .
The constitutions of Constantine after the defeat of Licinius
General characteristics
After the defeat of Licinius, Constantine became the sole ruler of the Empire. The defeated augustus was declared a tyrant, or the one who came to power illegally. It was not true. Licinius had an equally or even more legitimate claim to be ruler than Constantine, and they together issued constitutions 27 . To be more precise, it should be stated that the tyrant meant a ruler who was overthrown by his successor. Constantine's propaganda effectively attempted to undermine the ousted ruler 28 . Since Licinius had no legitimacy to govern the state, all his acts were also affected by this defect. The solutions to that issue are the constitutions issued by Constantine and placed at the beginning of Title 14, book XV of the Theodosian Code.
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However, modern legal science does not exclude the possibility that codifiers of Theodosius made a mistake dating constitutions and arranging their order within the 14th title. The problem regards constitutions XV, 14, 4 and XV 14, 3. According to notes inserted at the end of each constitution, they were issued in Rome, during the seventh consulate of Constantine and the first consulate of Constantius. Therefore, that would be 326 AD. Thus, they are placed after constitutions issued in the year 324 (CTh. XV, 14,1) and 325 (CTh. XV, 14, 2). Such a date of issue clearly indicates that the term "tyrranus" used in those constitutions refers to Licinius.
German scholar O. Seeck alleged an error was made on the part of the codifiers, proposing in 1929 to date those two constitutions 13 years earlier, i.e. to the year 313, and thus concluding that they relate to the Maxentius usurpation 29 . Such a presumption is accepted also by M.V. Escribano
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. The conclusion appears to be correct in relation to the constitution CTh. XV, 14, 4, because it results from its content, while the constitution XV 14,3 may refer to any "tyrant".
Constitutions relating to acts of Licinius (CTh. XV, 14,1; XV, 14,3)
The first constitution, which was enacted on May 16, 324 31 and published shortly after the defeat of Licinius, is maintained in an unambiguous tone. It is based on the opposition between constitutions and laws issued by Licinius on one hand and the old law (ius vetus) and the legislation of Constantine (statuta nostra) on the other hand. The former did not have any legal force and were overturned since they were issued by the tyrant. Only ius vetus and statuta should be observed. It is a revocation of effects of usurpation in the legislative field, the 33 . In that constitution, the division between "lawful" and "unlawful" no longer runs in accordance with criteria of usurper legislation -ius vetus and legislation of legitimate augustus. That is because it concerns only what rescripts were issued by the tyrant, so it concerns the imperial rescripts as a form of constitution. Those rescripts that were issued against the law (contra ius), lose their binding force under that constitution, but as noted, due to its own individual character, each rescript, even those issued by a legitimate ruler, should be consistent with the ius
34
. The constitution accepts that there are rescripts that are legal (legitime) and those remain in force. M.V. Escribano as an example of the provisions contra ius gives Maximus's repressions against the senators, which were annulled by the constitution CTh XV, 14, 4 35 . That is (of course) a kind of superfluum. Even without that constitution they would be invalid.
A relation between that constitution and the constitution of CTh. XV, 14, 1 leads us to certain observations. Firstly, they regulate the same matter. At the same time, they are largely contradictory to each other. It can be assumed that Constantine in a span of 2 years between the enactment of those two constitutions (as officially dated), changed his opinion, perhaps induced to do so by the discrediting of legal certainty after the repeal of all of Licinius's constitutions, which, because of the relatively long reign, was probably a lot. So he decided to restore power to some rescripts, imperial responses on specific issues, which were not usually of a strictly political nature.
But equally likely, if the upheld thesis of O. Seeck's is a statement that both constitutions relate to two different "tyrants" and two different usurpationsindeed, so in fact they are not contradictory and the dating is a result of an error of the Theodosian codifiers. 
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Constitution relating to judgments passed during the reign
of Licinius (CTh. XV, 14,2) The activity of Licinius, the emperor as any other, involved not only issuing acts of general and abstract character, but also participating in the civil judiciary. That was due to the rules of the extra ordinem proceeding introduced in the first century (cognitio extra ordine). It spread in the third century, and quickly began to dominate. Initially, it gave legal protection for situations that could not form the basis to an action in the formulary system, but which only were protected by the constitutions of the emperor. In 342 Constantius II and Constans found this procedure to be the only one. It was more flexible and more efficient than the previous system. In an extra ordinem proceeding, however, all judgments were issued in the name of the emperor by imperial officials (initially praetorian prefects and governors, then the special judges) 36 . On the other hand, in the formulary system proceedings were pending before the praetor, a republican official, and a verdict was passed by private judges. So if the emperor was considered a tyrant ( thus a man who illegally seized power) all his judgments could not have binding force. Since his reign was illegal, all decisions issued in his name were defective.
This problem was solved on February 12, 325 by Constantine
37
. That constitution is applicable not only to the tyrant, but to his judges (tyrranus et iudices eius), because they judged in the name of the emperor and on his command. As in the CTh. XV, 14, 3 constitution (as it seems earlier), there is also a division between illegal and legal acts (legitime -illegitime). The former lost their legal force, whereas the latter remained in effect. Which of these acts were issued contra ius and which were legitime, was decided either by a declaratory act of the emperor or it was defined in other constitutions. , but of course this may be the effect of Constantine's propaganda designed to justify the war.
Constitution relating to the degradation
This constitution concerns the oppressed senators, which are released from munus naviculare and restores them with all rights of their state (restitui natalibus suis). Constantine put the decision on the readmission of these people to the Senate into the hands of senators. It is an expression of policy that Constantine took over the Senate -at least the formal respect and recognition of its role 41 . Therefore it had to be supplemented on the basis of co-optation, and every decision had to be approved by the Prefect of the City.
The provisions of this constitution, however, are puzzling. M.V. Escribano, as mentioned, sees in it clarification of the provisions of the constitution CTh. XV, 14,3. However, firstly, such clarification is not necessary. Simply -if these decisions were considered to be contra ius they are losing their force automatically. That requires a declaratory decision, and not a constitutive one. The issue of this constitution, however, can be explained by the weight of the discussed issues -the social role of the senatorial state. Regulation of the same issue in two constitutions can be naturally explained by the fact that the constitution CTh. XV, 14,3 was addressed to the prefect vigilum, whereas this constitution concerned the Senate, and therefore (due to the different recipients), the latter is not a superfluum. However, it is important to draw attention to the contradictions in the dispositions of these acts, which -assuming their proper dating by Theodosian compilers -point to the far-reaching inconsistency.
Therefore, accepting the thesis that the discussed constitution refers to the reign of Maxentius, it should be pointed out that, precisely speaking, this law does not invalidate the decision of the overthrown usurper. Otherwise, it should restore senatorial status to all former Senate members. Since it is not made, in fact there is no invalidation of the tyrant's decision, but rather its cancellation. 
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The Constitution of Constantius II and Constans (CTh. XV, 14,5)
Even before the final defeat of the usurper, but already a year after the battle of Mursa, when the fate of the war was predetermined Constantius II and Constans Caesar issued in Milan on November 3, 352 a constitution relating both to the legal actions of the Magnentius and other legal actions, which were made during his reign 50 . By virtue of this constitution everything that the usurper or his judges issued "against the law" (contra ius statuerunt) was annulled. The obligation to return appropriated property was formulated separately. The role of ownership (especially of land), although contained in the concept of ithe nvalidation of everything that had been issued illegally, required a separate and special emphasis. The usurper who tried to crush his opponents, especially after defeating Nepotianus, lavished with death sentences as well as confiscation of property 51 . Repressions probably also met many supporters of the legitimate emperor Constantius, whose estates were in the territory subjected to the power of the usurper. Perhaps that provision was also concerned with all the expropriations, which were in the interest of the usurper, although made in accordance with the law.
The invalidation of what Magnentius issued contra ius, did not mean that the recognition of the entire output of usurpation as invalid. On the contrary, it is suggested that there were actions (and probably court judgments) that "the tyrant and his judges" made under the law. Constantius ordered the recognition of the validity of emancipations, liberations and contractual obligations (such as pacta and obbligationes). It has multiple explanations. Firstly, it was required by the certainty of legal transactions, public order and sense of justice. Secondly, the civil law issues also were governed mainly by ius vetus and older constitutions, so these activities were not contra ius. And thirdly, civil law actions were not made on behalf of either the usurper or his usurpation 52 .
Usurpation of Magnus Maximus
The origin and the course of the usurpation
On August 9, 378, the emperor Valens, without waiting for the western army of Gratian, hit the Goths at Adrianople. Instead of the expected victory, which he did not want to share with the ruler of the West, he met disaster. Forty thousand Roman soldiers, among them the emperor himself, fell on the battlefield 53 . The defeat at Adrianople finally deprived the Empire of a military initiative 54 , further increasing its threat. In this situation, Gratian, who had no commanding talents, gave the command in the hands of Theodosius, the son of magistrum equitum praesentalis of Emperor Valentinian I, called for this purpose from Spain. Soon after, on January 19, 379, Gratian appointed Theodosius Augustus in the East.
Gratian was a supporter of Nicene orthodoxy, which sooner or later had to result in conflict with the pagan aristocracy. In 382, at the request of Bishop Ambrose of Milan, Gratian removed the Altar of Victoria from the Senate chamber and revoked state subsidies for many forms of pagan worship. In response to the protest of the Senate, Gratian renounced also the title pontifex maximus. According to Zosimos, then one of the senators said that there would be another pontifex maximus in a short time 55 . The first usurper, however, was a Nicene orthodox supporter, who went down in history with, among other things, a death sentence on the heretic Priscillian.
In ), the act invalidated all the nominations made by the usurper, at the same time restoring for everybody the status, which they occupied prior to the Maximus rules (pristinum statum). The constitution proves a soft approach to Maximus supporters. Instead of punishment, a sort of amnesty was given (the aforementioned restoration of a pristinum statum). As an example Socrates described the case of Quintus Aurelius Symmachus, prefect of the City, Maximus supporter and pagan who was acquitted of the charge of lese-majesty by Theodosius (according to Socrates, when he sheltered in the church) 68 . Calling and proclaiming Maximus a tyrant (tyrranica audiacia) is distinctive. Meanwhile, he benefited from the rights that Theodosius recognized in the agreement of 384. Acts nominating for dignities (honores), which were repealed by the discussed constitution, were legal 69 . The term "the tyrant" adopted by the constitution is of a technical nature, and means "one who seized power illegally" 70 , or more precisely: "the ruler who was overthrown".
Four months later, on January 14, 389, the same augustuses issued in Milan the next constitution addressed directly to Constantine, praetorian . This act consists of two parts. The first is a continuation and clarification of the Aquileian constitution. It obliged those who accepted the dignities (dignitas) during the usurpation to disclose and return the nominating papers (codicillos adque epistulas et promere et reddere). It is a kind of executive act in relation to the previous constitution declaring the cancellation of grants and promotions. As a consequence, it was guaranteed that nobody would be able to invoke such a promotion in the future. The second part of the discussed constitution concerns the judgments and acts of private law executed during the time of the usurpation (see below).
The issue of legal actions and judgments passed during
the usurpation (CTh. XV, 14,7; XV, 14,8; XV, 14,10) During the reign of Maximus, on the territories subjected to him, existed, of course, wide economic and legal relations: contracts were concluded, other legal actions were made, lawsuits were brought. They were largely based on law common for both parts of the Empire, especially on ius vetus. Only a small degree of them could be governed by the laws of the usurper. The relatively long period of the Maximus reign (5 years) meant that after his fall the victorious emperor had to consider the problem of how to react to this issue. A need to ensure the certainty and order of the legal system, which in case of a cancellation would be certainly affected, supported the decision to leave them in force. Also, practical considerations favored upholding the validity of legal acts and judgments made or issued during usurpation. The problem of legal actions was relatively clear. Since they were carried out on the basis of law common to the entire Empire, there were usually deprived of a political nature 72 , similarly in the case of the judgments. They were also issued on the basis of legal and universally recognized legislation. Their repeal would violate public order and the sense of justice, and would create the need of revision of all cases, which in turn would cause serious problems for the courts. Those matters lead to the recognition of judicial decisions as valid. But the problem, as in the case of previous occasions, lay in the extra ordinem proceedings. From 342, it was the exclusive procedure. All judgements were issued in the name of the emperor. So if the ruler was the usurper, he was not in fact entitled to issue them, and in fact they were all non-existent.
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Two constitutions made an attempt to resolve this problem. One of them was issued in Milan on October 10, 388 73 . By virtue of its provisions, all judgments issued in breach of the law (non iura reddendo) were cancelled. That relates to the matter of violation of ius vetus and leges of legal emperors, rather than the laws issued by Maximus. The other constitution -issued on January 14, 389 -confirmed the cancellation of judicial decisions and additionally ordered to remove all references to them from public buildings (ex omnibus publicorum monumentorum scriniis iubemus auferri). It is one of the most precise constitutions in legal terms 74 . However, reasons of legal security, order and justice required keeping in force legal acts that were concluded in large number in everyday legal transactions. Therefore, pursuant to this constitution, enumerated legal actions were considered to be, as an exception, valid. Among them were contracts and pacts (conventionis pactisque), which provisions had been fulfilled by both parties, if they were not concluded under deception or coercion (si dolo metuve caruerunt) 75 , fulfilled donations (donatio), emancipations from the power of pater familias and the liberation of slaves (manumissiones). It is also worth noting that judgments that "were not worthy of this name" (nomen habere iudicum qui non potuerunt) were revoked. As a result, it is possible either to assume that all judgments issued during the time of usurpation were treated as having such a characteristic, or -more likely -that the constitution adopted the mechanism applied in the CTh. XV, 14, 5 constitution, dividing the judgments to those issued in accordance with the laws and those that were contrary to the law. of the usurper were taken back and became the imperial property (res privata) 77 . On the basis of these constitutions, the illegality of rules of the usurper as well as his lack of power to either make changes in the political status of citizens, or judge them were emphasized. Also it was ensured that the supporters of the usurpation would not hold appointments and dignities and would not be able to benefit from what they had acquired during the usurpation by legal acts, using their privileged position. On the other hand, by keeping in force obligations, liberations and emancipations, the core of economic and legal relations (and also, perhaps, a large number of judicial decisions) was left intact, the confidence in the state was sustained and the emperors and their judges were dispensed from re-examining judicial cases. The average citizen of the Empire probably did not suffer major inconvenience (at least from a legal point of view) connected with the change of the augustus ruling in Britain, Gaul and Spain.
Usurpation of Eugenius
Position of Arbogast
After defeating Magnentius, Theodosius left in Italia his commander and close collaborator Arbogast, who had served as magistrum militum since 388. Officially he was subjected to Valentinian II, but in fact, he was nominated by Theodosius with the task of taking care of the young ruler of the West. Arbogast quickly gained a dominant position on the court in Vienne (where Valentinian resided) so that he became de facto a ruler of the West 78 . After one of the clashes between Valentinian and Arbogast, on May 15, 392, the emperor was found hanged in his bedroom.
The circumstances of the death of the emperor provoked controversies. Arbogast was accused of murdering the emperor 79 , however, suicide could not be excluded 80 . The murder of Valentinian was not in the interest of Arbogast. Being a Frank he could not expect the imperial purple, whereas the incapacitated Valentinian was the ideal legalization of his reign. He could not know who would "Gerión" 1986, no. 4, p. 233. 78 Zos. 4, 53; Soz. 7, 22. 79 Sokr. 5,25,652; Zos. 4, 54, 3. 80 Soz. 7, 22 . Such a conclusion prevails in the modern historiography, cfr. A. Ziółkowski, footnote 107, book V, Sokrates, op. cit.
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be his successor and whether Theodosius himself would decide to deal with the affairs of the West. To keep the power he had to forestall the ruler of the East and appoint a new emperor (on his own). Arbogast hesitated to take any action after the death of Valentinian. But finally on October 22, 392, in Lungudum Christian Flavius Eugenius 81 , a former head of the imperial chancellery (magister scriniorum), was proclaimed augustus. Perhaps Arbogast hoped that the candidacy of Eugenius instead of himself would be easier to accept to Theodosius as well as it would provide him the support of the pagan senatorial aristocracy of Rome. Initially Theodosius behaved passively and only in January 393 declared his son Honorius augustus , just 4 months after the suppression of the usurpation which supposedly was foretold to him by an Egyptian monk 86 . The burden of canceling the legal consequences of Eugenius's usurpation fell on his sons: Honorius, announced augustus in January 393, reigning in the West, and Arcadius who was augustus from already 383 and who received the eastern part of the Empire.
The first constitution, that regulates those matters, was issued on April 21, 395 in Milan 87 tyrant (tyrranicis temporibus, scaevis temporibus) and the times of legitimate rulers (tempus legitimus) 88 . It referred mainly to the legal actions of the private law keeping them in force, demonstrating in that way a high level of legal culture 89 .
Simultaneously it was distinctive, in that Theodosius never recognized Eugenius as a legitimate ruler 90 . The needs of the legal circulation prevailed over a narrowly understood legalism. Thus the validity of emancipations, liberations (made by a master, which may indicate that at the time of usurpation, the usurper liberated slaves against the will of their owner), donations, sales, judgments of private judges appointed by the parties, agreements and obligations, wills and inheritance (either according to ius civile -hereditas or pretorian law -bonorum possesio), the establishment of procurators, tutors and curators were recognized. Also procedural actions remained valid -restoration to the previous state (restitutio in integrum), rei vindicatio, sacramentum. As a result, as it was underlined in the constitution, all the actions that were not made by fraud, violence or fear (aut circumscriptio subveniet aut vis aut terror) remained in force. CTh. XV, 14,9 ; XV, 14,11; XV, 14,12) The Constitution on April 21, 395, apart from dealing with legal actions of the private law, dealt with public issues. It made invalid all consuls, who had served at the time of the usurper (funesti consules). Their names were to be removed from the lists. They should be replaced by the magistrates from the East. Therefore, the assumption was, a contrario, that appointments to other offices, including the office of praetorian prefect, were maintained in force 91 . , in which the two emperors referred to the dignities conferred by the usurper. First of all, they upheld their father's regulation on this matter. It probably applies to the constitution on 14 January 389 (CTh. XV, 14, 8) relating to the Maximus usurpation. Arcadius and Honorius, referring to the persons who at the time of the tyrant (tyranni tempore) received dignities or offices, and also were punished with infamy 93 , uphold the validity of all offices and dignities (dignitas), which were given before the time of usurpation, what to some meant rehabilitation and to others -degradation 94 . The significance of this constitution is disputed. It is surprising that the hypothesis of one legal norm refers to persons qui tyranni tempore militavit vel etiam qualibet administratione donatus est aut honoraria dignitate perfunctus vel quicumque in aliquo honore diversis locis aut exactionibus praefuerunt and people punished with infamy. Therefore, S. Mazzarino 95 considers this constitution as an act of amnesty in relation to persons punished by the constitution of C.Th. XV, 14, 9. On the contrary B. Sitek believes that the revocation of infamy concerns the officials persecuted by the imperial usurper 96 . Taking into account the content of the constitution and its consistency we should accept the view of the former -this law restores the state before the usurpation as regards both the benefits or burdens imposed by a tyrant. It can be explained (as S. Mazzarino did) with the evolution of tactics of the imperial government (especially Stilicho) to the Senate and the Roman aristocracy, which -as an en masse -supported the usurpation of the pagan Eugenius (see below).
Attitude to conferred dignities by the usurper (
ABROGATION OF LEGAL EFFECTS OF USURPATIONS IN THE LATE ROMAN EMPIRE tentiae iudicum privatorum -convelli enium iudicium non oportet -quos partium elegit adsensus et
A constitution enacted only a month later (June 17, 395) 97 was a consequence of the aforementioned constitution. It was issued as a result of persecutions made by the usurper, which affected significant part of the population 98 . To all those who lost their dignities on the decision of the usurper of infamy, lying on them, was repealed, but only if it was imposed for political reasons 99 . All were restored to the previous state (status prior), i.e. the state which they possessed before the usurpation, and the dignities held by them were recognized. At the same time, this constitution upheld the illegality of granting dignities by Eugenius, stressing that its purpose is to prevent the supporters of the usurper from relying on honors received during usurpations. It should be noted that the said act was an expression of far-reaching legislative inconsistency. Since -in the sense of public law -the whole period of usurpation was treated as non-existent (consuls were removed from lists, damnatio memoriae of Eugenius was made 100 ), there was no need to restore the victims of repression to their prior status. A general statement that actions of the tyrant did not have legal force would be enough. Therefore, the discussed constitution should be treated as an act of a declaratory nature, ordering issues of social status after the usurpation (which is also suggested by the last sentence of the constitution), and not a constitutive act.
Thus, both sons of Theodosius applied a similar policy to his father. Recognizing the validity of legal actions taken during usurpation, at the same time they invalidated all acts of nominations for dignities and offices. Removal of consuls from the lists constituted a sign of outlawing usurpation under the public law.
Usurpations during Honorius and Theodosius II rules
Political situation after the death of Theodosius the Great
Theodosius the Great left two sons, Arcadius and Honorius, who at the time of the death of his father had titles of augustuses. Stilico, magister militum and patrician, became a tutor of Honorius, and, by his own testimony, also Arcadius.. In August 410, Stilicho was murdered in a camp of Honorius army at Ticinum (Pavia) in an antigermanic riot inspired by Olimpius, the imperial secretary 101 . At the same time Alaric entered to Italy. He laid siege to Rome, but withdrew from the City for the ransom. Honorius, however, being under the influence of the antigermanic party, was not willing to fulfill the provisions of the armistice and recognized Constantine as on usurper. In response to that, Alaric forced the Senate to proclaim Priscus Attalus, prefect of the City, the Emperor, who immediately appointed Alaric as magister militum. The Emperor held his dignity shortly, since he quarreled with Alaric refusing to support an expedition to Africa, where the local administrator, Heraclian (killer of Stilicho) remained faithful supporter of Honorius. The German counted on an agreement with the legitimate emperor, but seeing no hope for it, on August 24, 410, he seized and sacked Rome.
Soon after, the Emperor made himself unpopular with his ally Heraclian issuing laws against the Donatist schism widespread in Africa. As a result, coming from Africa, Heraclian proclaimed himself the emperor and leading a huge fleet crossed the Mediterranean Sea and landed at the mouth of the Tiber River. Defeated at Ocriculum, he fled to Africa, but was captured and beheaded in Carthage.
The Constitution on August 3, 413 (CTh. XV, 14,13)
Heraclian's usurpation was short-lived and was quickly suppressed. This does not mean that it did not leave behind any traces. A constitution adopted on August 3, 413 102 demonstrates exactly the opposite. Although the problem concerned only the western part of the Empire and relations between Ravenna and Constantinople were not ideal, a semblance of unity was retained: the constitution was issued on behalf of both emperors -Honorius and Theodosius II.
Among constitutions contained in the title De infirmandis, it has the most radical tone. The usurper, after his death, was sentenced to damnatio memoriae (Heracliani vocabulum nec privatim nec publice ulla memoria teneat). This meant that his name and any mention of him would be erased from all inscriptions, official acts etc., even if it had been made before the usurpation. In this case, it was banned to keep not only public but also private memory.
The Constitution does not grant the validity of any act performed at the time of usurpation. This is an unprecedented decision -such a drastic method was not used after any existing usurpation. It relates in detail to liberations, invalidating all of them and ordering their repetition. This is perhaps due to the fact that Heraclian liberated slaves against the wish of their owners, for example, conscripting them into his army (as did Stilicon in 405). This perhaps explains the use of the expression in melius revocamus in relation to cancellation. If liberations were made in accordance with the will of their masters, their cancellation would hardly be determined as in melius. Similarly, it should be understood that the final statement of the constitution, under which the purpose of the provisions of this constitution was provided, was that no one on this occasion incipiat nolle quod voluit.
Usurpation of Attalus
As mentioned, the prefect of Rome, Priscus Attalus, had already received the purple from Alaric. He enjoyed it shortly. However having lost the dignity, he remained useful to the Visigoths. When the new leader of the Goths, Ataulf, despite marrying Honorius's sister, Galla Placidia, did not reach an agreement with the ruler of the West, once again he proclaimed Attalus the emperor in the year 415. But he did not earn any support. Constantius forced Ataulf to retreat behind the Pyrenees, and Attalus was captured, injured and sent to the Aeolian Islands. Ataulf was murdered soon after. After a short reign of Sigeric, Wallia became a new leader of the Visigoths. Constantius forced him to conclude an agreement: in exchange for the delivery of grain the Goths were obliged to release Galla Placidia and become allies of Rome.
Constitution against legislative acts effected during the barbarian occupation (CTh. XV, 14,14).
In these circumstances, after agreement with Visigoths, on behalf of both emperors a constitution relating to legal acts made during the reign of the barbarians 103 was issued . That is the last constitution in title 14 of the fifteenth book of the Theodosian Code, explaining simultaneously its scope: previous constitutions concerned what had been done sub tyrannis, while the discussed constitution related in turn to what sub barbaris gesta sunt.
It is the abolition law. Acts done during clade barbaricae depopulationis, even if criminal, shall not be considered criminal offenses, if their performance were caused by fear for their lives caused by violence (terror) or a threat of death.
Conclusions
Typology of the discussed constitutions
Imperial constitutions collected in the title 14 of the fifteenth book of the Theodosian Code are linked with their content, determined already in the chapter title: abrogation of what was issued during the reign of tyrants and barbarians (De infirmandis his, quae sub tyrannis aut barbaris gesta sunt).
But it is a very general and capacious term. Most of these usurpations were relatively stable, while the war was often local in nature. So for a long time over large areas subjected to the power of usurpers life went on normally. Usurpers also benefited from all the privileges and prerogatives, which gave them the imperial dignity. Thus, cancellation of the effects of usurpations required many different activities, which, though subordinated to a single purpose, were directed against different forms of usurpers activity and therefore a variety of measures was applied.
For these reasons, several types of constitutions can be distinguished among constitutions collected in Title 14 of the fifteenth book. Moreover, they were already extracted when discussing their contents, but it is worth making clear and consistent classifications.
The most common type of constitution ordering a legal situation after the fall of usurpers relates to the usurper's legislation. The issuance of the constitution was one of the fundamental prerogatives of the emperor. In Rome, where the legal system was based on written law, the role of law as a tool for modeling social relations was significant. Therefore it was difficult for victorious emperors to disregard it. That group of constitutions include the acts of Constantine (CTh. XV, 14,1; XV, 14,3), Constantius (CTh. XV, 14,5) and, partly, Honorius and Theodosius II (CTh. XV, 14,13).
Another type of constitution dealt with the private law activities made during the usurpation. Only the Arcadius and Honorius constitution (CTh. XV, 14,10) concerns this issue. Other constitutions combine this theme with others: the constitution of Arcadius and Honorius (CTh. XV, 14,9) -with the cancellation of public acts (appointment of consuls), the constitution of Valentinian II, Theodosius and Arcadius (CTh. XV, 14,8) -with the annulment of dignities conferred by the usurper, but most often it is linked with the repeal of legislative acts. So did the constitutions of Constantius II (CTh. XV, 14,5) as well as Honorius and Theodosius II (CTh. XV, 14,13).
With normative acts the problem of judgments was connected, especially due to the fact that imperial judgments in Roman law -decrees -had the character of the constitution. All those acts were issued in the emperor's name (on behalf of the emperor). It is often impossible to separate this question from the issue of private law acts. The constitutions of: Constantine (CTh. XV, 14,2) as well as Valentinian II, Theodosius and Arcadius (CTh. XV and XV 14, 7, 14, with the private law activities) concerned judgements.
Usurpers lavished dignities willingly enough since they needed supporters. Resolving this issue was of significant importance for the legitimate emperors due to the double effect of these action. Firstly, the cancellation of granted dignities was a consequence of the recognition the usurper's reign as illegal. Secondly, and perhaps more importantly, the beneficiaries of these appointments were the supporters of the usurpation. This problem could not remain unresolved. The constitutions of Constantine (CTh. XV, 14,4), Valentinian II, Theodosius and Arcadius (CTh. XV and XV 14, 6, 14, 8) as well as Arcadius and Honorius (CTh. XV and XV 14, 11, 14, 12) were dedicated to it.
The "abolition law" of Honorius and Theodosius II (CTh. XV, 14,14) was unique. It was issued in other circumstances and it did not concern the legal situation left by the usurpers, but the actual situation caused by the invasion of the barbarians.
The solutions
Analyzing the significance of these constitutions, in the first place it should be noted that they were always issued by all co-rulers of the Empire, though usurpations (ignoring the reign of Licinius, which, precisely speaking, was not an usurpation) usually concerned only the western part of the state. This practice -although going beyond issues of abrogating the effects of usurpationclearly shows the ideological unity of the Empire, even after the year 395, whenaccording to the traditional history -it was finally divided into two independent state organisms. Although the rules of Eugenius and Heraclian and the Visigoths occupation concerned only the West (Italia, Gaul and Africa), their effects were jointly repaired by emperors reigning in Rome (and in practice in Milan or Ravenna) and Constantinople.
Different circumstances of both usurpations and the situation that occurred after their suppression, as well as the different policy and position of the emperors themselves resulted in different solutions contained in the constitutions. The gravest solution of the usurpers legislation issue was their overall repeal. This, however, happened quite rarely. It was done by the very powerful Constantine in the year 324, after the overthrow of Licinius (CTh. XV, 14,1), however, after defeat of Maxentius in 313 (see CTh.. XV, 14,3) this solution was not used. An equally definite tone was present in the constitution of Honorius and Theodosius II, after the defeat of Heraclian (CTh. XV, 14,13). Sometimes the constitutions restricted themselves to the repeal of what had been issued against the law (implicitly -not everything). Such a solution was applied by Constantius II (CTh. XV, 14,5). Similarly, Constantine the Great, after defeating Maxentius, shared his legislations on illegal acts (which were revoked) and acts consistent with the law, which were maintained in force (CTh. XV, 14,3).
Judicial rulings could likewise proceed. (These issues were already discussed above). In that case, formal requirements that were in conflict with requirements of legal relations and the principles of justice. Complete repeal of them was perhaps stipulated by constitutions of Valentinian II, Theodosius and Honorius after the fall Maximus (CTh. XV, 14, 7, XV 14, 8) and the constitution issued after the usurpation of Heraclian (CTh. XV, 14,13). In 325 Constantine, as in 313, divided judgments into legal and illegal ones (XV CTh., 14,2) and depending on that division revoked them or kept them in force. Probably a similar solution was adopted in the year 389 in the constitution of CTh. XV, 14,8 by three emperors.
It is obvious that the legitimate emperor could not tolerate dignities conferred by the usurper, especially since they strengthened the opponents of legal ruler. Therefore, all constitutions regarding this problem contained provisions ordering withdrawal of conferred dignities. They differ only in the way of treating their beneficiaries. The constitution of Valentinian II, Theodosius and Arcadius (CTh. XV, 14,6) only overrode promotions and restored the previous state. The CTh. XV, 14,8 constitution of the same emperors as well as constitution of Arcadius and Honorius (CTh. XV, 14,9) did not contain other provisions aside from those depriving beneficiaries of their dignities. The importance of another constitution (CTh. XV, 14, 11) is questioned, but it seems that it has the nature of an amnesty.
Activities of private law where usually left in force. So did Constantius II (CTh. XV, 14,5), Valentinian II, Theodosius and Arcadius (CTh. XV, 14,8), Arcadius and Honorius (CTh. XV, 14, 9) . However the next constitution of Arcadius and Honorius (CTh. XV, 14,10) determined the invalidation of consequences of legal acts, but it regarded only one type of acts carried out by the usurper, moreover, to the detriment of the imperial treasury. Except for cancellation of the effects of usurpation of Heraclian, liberations made at the time of usurpation were always left in force 
Supposed reasons for collection of the constitutions in the Theodosian Code
One of the most important features of the Theodosian Code, that distinguishes it from the private codifications of the previous centuries, was its exclusivity. All constitutions which were not covered by it lost their legal force. Therefore, by not inserting usurpers' legislation in it, meant the abrogation of their legal force. There was no need to place derogating legislations in the Code. As it was already mentioned, Theodosian compilers did not act consequently, since they added the constitutions of Licinius, and -probably -of Maximus 105 to the Code. These constitutions are classic episodic laws. They concerned the specific situation and the particular time. Along with the lapse of time they were losing their legal significance. So if a tyrant's legislation was annulled, the legal consequences were revoked, judgments were repealed and re-released, and men who received dignities died long ago, their function was ended. They fulfilled their role and were no longer needed. So why did codifiers put these constitutions into the Code? The answer that comes to mind is to draw attention to their propaganda tone: the details of their provisions are irrelevant, but the general condemnation and outlawing of usurpation is important. It was expressed mostly in the provisions of constitutions against Maximus (CTh. XV, 14, 8) and Heraclian (CTh. XV, 14,13), providing damnatio memoriae and removing all mentions about both the usurpation and the usurper.
It could not be excluded that some provisions of the usurper's legislation, or acts done during his times had some practical importance. It could manifest itself most simply in property law and inheritance law, which are branches of law of such a nature that demonstrates a long life and relationship with previous legislations.
Looking for reasons of collecting the discussed constitutions into the Theodosian Code and even creating a separate title devoted to them, it should be indicated the lack of clear rules regarding the transfer of power in the Late Empire (Diocletian's tetrarchy, the only exception, did not survive its inventor). This was conducive for many coups d' etat and palace revolutions, which was subsequently inherited by the Byzantine Empire. This lack of rules caused the situation that it was hard to find an indisputable designation for the -simple in theory -definition of a tyrant (the one who gained power against the law). Therefore, clear condemnation of the overthrown rulers constituted -instead of the rules of inheritance or election -legitimacy of recent (current) augustuses.
The logic of all these constitutions remains the same: the lawful emperor refers to the usurpers' legal output. Whoever refers to the continuity with legitimate rulers (as did Theodosius II), is the legitimate ruler, and his potential or real-life opponents are tyrants. Thus, the memory of old times and the episodic recall of legislation is used for the purposes of current policy.
